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increase the water levels beyond the ordinary high water mark or
tortuously interfere with surface uses due to the increase in ground
water levels.
William H. Fronczak
Application for Water Rights in Rio Grande County ex rel. State Eng'r
v. Bradley, 53 P.3d 1165 (Colo. 2002) (holding an applicant
requesting a change in point of diversion of an existing water right did
not meet his burden of proving the change would not cause injury or
enlarge the right where the right was historically used in combination
with other rights, and holding applicant did not present sufficient
evidence to differentiate and quantify historical use of the individual
right for which the change was requested).
David W. Bradley ("Bradley"), in an effort to improve the irrigation
of his farmland, sought to construct a well intended as an alternate
point of diversion for an existing water right. After the State Engineer
refused to issue a well permit, Bradley filed an application with the
water court for Water Division No. 3, requesting a change in point of
diversion. The water referee denied the application on the grounds
that Bradley failed to meet his burden of proving the amount
requested at the new point of diversion did not exceed the historic use
of the right. Bradley filed a protest, and the State Engineer and
Division Engineer for Water Division No. 3 ("state") intervened. At a
hearing before the water court, neither Bradley nor the state offered
evidence sufficient to quantify the historic use of the right.
Nonetheless, the water court found Bradley met his burden of proof
regarding historic use and ordered the state to issue the requested
permit. On hearing the state's appeal, the Colorado Supreme Court
concluded the record did not support the water court's ruling. The
court reversed the water court's order and remanded the case for
possible further fact-finding or modification of the application.
Under Colorado Revised Statutes section 37-92-305(3), a water
court must approve an application for a change of water right if the
change will not injure the owners or users of other decreed rights.
The court emphasized an owner may only change a water right; the
owner may not enlarge the right beyond the amount of historic use.
As used by the court, "historic use" referred to the "historic
consumptive use" of a right; the amount of the appropriation
consumed by the application to the decreed beneficial use. Unless the
application to beneficial use consumes one hundred percent of the
amount originally decreed or historically diverted, the historic use is
necessarily less. Even where historic use is less than the amount
originally decreed or historically diverted, the measure of a water right
for change purposes is the amount of historic use. Thus, when
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requesting a change in point of diversion, the amount of water
decreed to the new point may be limited to the quantity of historic use
at the original point of diversion. Accordingly, quantification of
historic use is necessary to ensure a right will not be enlarged.
As an applicant, Bradley bore the burden of proving the requested
change would not cause injury. The court stressed this burden
included proving the requested change would not enlarge the right
beyond the scope of its historic use. However, Bradley never
presented evidence to the water court that the historic use at the
originally decreed point of diversion equaled the amount requested at
the new point of diversion. Bradley requested a decree for the full
amount of the original decree, 1200 gallons of water per minute, at the
new point of diversion. Under the planned irrigation scheme, this
amount would irrigate approximately eighty-five percent of his
cropland. As a result, he needed to prove the original point of
diversion supplied at least eighty-five percent of the water historically
used in irrigating that land. Bradley irrigated his property by three
sources: two surface water rights and the groundwater right for which
he requested the change.
Undisputed evidence indicated the
groundwater right was never the sole means of irrigation. In any given
year, Bradley irrigated by some combination of the three rights.
In support of his application, Bradley offered evidence suggesting
the proposed amount to be diverted at the new well would not be
greater than the overall amount used for irrigation in the past.
However, he did not quantify the percentage the groundwater right
contributed to this overall amount. Because of this failure to
differentiate and quantify the historic use of the individual right, and
the undisputed evidence indicating he never used the right in full, the
court found no support for the conclusion that Bradley satisfied his
burden of proof.
Moreover, the court believed these facts
demonstrated a "near certainty" the requested change would enlarge
Bradley's original right. The court reasoned enlarging Bradley's right
would, at the least, advance his priority to any additional water over
that ofjunior appropriators. In Colorado's overappropriated San Luis
Valley, advancing Bradley's priority would necessarily injure the users
of other vested rights. Consequently, the court reversed the water
court's order and remanded the case.
In reversing the water court, the court reaffirmed an applicant
requesting a change of an existing water right may not enlarge that
right beyond the quantity historically used. In addition to proving the
change will not injure other users, an applicant also bears the burden
of proving the change will not enlarge the right. Where an applicant
historically irrigated by a combination of water rights, differentiating
and quantifying the historic use of a right to be changed-whether by
direct gauging or deduction-is essential to meet this burden.
Arthur P Kleven

